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Dear readers,
We are delighted to share with you our analysis on the Companies
Amendment Act 2017 (the ‘Amendment Act’), an overview wherein the
key changes are encompassed.
The enactment of the Companies Act, 2013 (the ‘Principal Act’) was one
of the most significant legal reforms in India, aimed at bringing Indian
companies law in line with the global standards. The Act introduced
significant changes in the law governing companies in India, especially
in relation to accountability, disclosures, investor protection and
corporate governance.
We hope you will find this publication useful in having a better
understanding of the changes and look forward to your feedback.
Thank you,
SAS Team

THE LAW
FRATERNITY SPEAKS

"The Companies
(Amendment) Act 2017
– Incremental Reform
Continues"
Lawyers' Bench

The much awaited Companies
(Amendment) Act, 2017 has seen the light
of the day with the receipt of President’s
assent on January 03, 2018

The Companies Amendment Act, 2017
The Amendment Act is all set to address a wide number of practical difficulties
which have been faced by various stakeholders.

PRIVATE AND UNLISTED PUBLIC
COMPANIES

PROVISIONS APPLICABLE IN GENERAL PARLANCE
i. Name reservation in case of new company Incorporation shall be
valid for 20 days from date of approval instead of 60 days from the

The Annual General Meeting can
be held anywhere in India.

date of application. In case of change of name of existing
Company, name reserved by the ROC shall be valid for 60 days
from the date of Approval.

ii. Every company shall have registered office within 30 days of

LISTED COMPANIES

incorporation instead of current requirement to have registered
office within 15 days. Notice of every change of situation of the
registered office shall be given to ROC within 30 days instead of 15

Disclosure by promoters and top 10

days as currently provided.

shareholders with respect to 2%
change in shareholding in a listed

iii. Sweat equity shares can be issued at any time after

company has been omitted.

commencement of business.

iv. In addition to Directors and KMP, any employee of the company
can also authenticate company documents as authorized.

v. Wholly owned subsidiary (WOS) of a company incorporated
outside of India is now allowed to hold EGM outside India. This will
enable the foreign holding Company to represent its interests
directly, in the items transacted at the EGM.

vi. Money received under the private placement shall not be
utilized unless the return of allotment is filed with the ROC. The
return shall be filed within 15 days from the date of such allotment.
(Previously the same was 30 days).

vii. Companies which have defaulted in repayment of deposits can
also accept deposits after a period of 5 years from the date of
making good the default.

viii. An amount being not less than 20% of the amount of deposits,
maturing during the following financial year be deposited on or
before the 30th day of April each year and kept in a separate bank
account [i.e. Deposit Repayment Reserve Account].

ix. Central Government can provide any other number to be
treated as DIN like Aadhar Number or PAN.

x. Requirement related to Resident Director eased i.e. ‘stay in India
for a total period not less than 182 days during the Financial Year'.
Since the functions of the Company are carried out on a Financial
Year basis, this amendment is directed to recognize the presence
of the Directors during the Financial Year rather than the Calendar
Year as required earlier.

xi. Requirement of filing of form DIR 11 (Filing of a copy of
resignation to ROC by director himself) made optional.

xii. Where a director incurs any of the disqualifications under
section 164(2) due to default of filing of financial statement or
annual return or repayment of deposit or pay interest or other
mentioned in section, than he shall vacate office of the Director in
all the Companies other than the Company which is in default. This
aims at fixing the liability and responsibility of the Director in the
Company where the default has occurred.

xiii. Eligibility for spending in CSR activities is to be determined
based on preceding "Financial Year" instead of "three preceding
Financial Year"; Due to volatile market situations, Companies may
find this as a welcome move.

xiv. The requirement related to annual ratification of appointment
of auditor by members is omitted. Thus a Company can change its
auditor only on the expiry of the stipulated period of appointment.
Otherwise, the Company has to follow the procedure for removal
of auditor.

xv. In case delay in filing documents, fact or information required to
be submitted under section 92 (Annual Return) or 137 (Copy of
Financial Statement), after expiry of prescribed period a flat
additional fee of Rs.100 per day as minimum shall be paid instead
of slab wise additional fee.

Private Placements
Infusion of Capital– Raising Funds

The Amendment Act now proposes to blend the

While the Amendment Act proposes to simplify various

private placement offer letter along with an

Compliance requirements, it also imposes various

application form. It is expected that the new format

restrictions on utilization of funds. Companies will

of private placement offer letter might result in an

have to file the return of allotment with Registrar of

effective documentation process and reduce the

Companies in Form PAS-3, within a period of 15 days,

procedural formalities to be followed by the

(as compared to the erstwhile requirement of filing

Companies.

within 30 days), only after which they will be allowed
to utilize the funds. Since reporting the allotment to

It is also provided that the private placement offer

the Registrar is only an intimation regarding the

letter shall not contain any right of renunciation.

allotment, this restriction will pose as a major

Though this is an established procedure this

inconvenience to the Companies. However, this would

provision has been explicitly included in the

result in timely compliance and ensure the better

Amendment Act, to avoid any confusion and non-

monitoring by the Ministry.

compliance.
It is pertinent to note at this juncture that, if a
The Companies would be allowed to make offer of

company defaults in filing return of allotment within 15

multiple security instruments at the same time,

days, the company, its promoters and directors shall

provided, in one financial year, the number of

be liable to a penalty of INR 1,000 per day but not

identified persons to whom the private placement

exceeding INR 2,500,000.

offer is made, shall not exceed 50 persons or such
higher number as may be prescribed.

Ease of doing business
Incorporation Related Matters

In case of incorporation, the name reserved by the
Registrar of Companies (“RoC”) shall be valid for 20
days from date of the approval or such other period

NAME APPROVAL
TOWARDS
INCORPORATION

as may be prescribed instead of 60 days from the
date of application, as currently provided. This will
require an expedition of the incorporation process
and would give an edge to the applicants when it
comes to reservation of name.

However, in case of change in name by an existing
Company, the Amendment Act proposes that the
name reserved by the RoC shall be valid for 60 days
from the date of approval. This will give a breathing
time to the Companies to convene the ExtraOrdinary General Meeting and obtain the
concurrence of the shareholders.

Ease of doing business
Issue of shares

The amendment enables Companies to issue
sweat equity shares immediately after

ISSUE OF SWEAT
EQUITY SHARES

incorporation as opposed to waiting for one year
after incorporation to issue sweat equity shares in
the earlier regime. Thus, with this omission,
Companies can issue sweat equity shares even
before waiting for the completion of one year
which will consequently help start-up(s) to have
an edge at the time of incorporation as they can
foot their financial budgets even better.

Ease of doing business
Meeting related matters

GENERAL MEETINGS
Notice

ANNUAL GENERAL MEETING
The Amendment Act has inserted a proviso in sub-section
(2) of section 96 in order to enable unlisted Companies

A general meeting may be called after giving

to convene Annual General Meeting anywhere in India if

shorter notice if consent, in writing or by

consent is obtained from all the shareholders in advance

electronic mode is accorded as follows:

in writing or by electronic mode.

Annual General Meeting – By not less than 95% of

This amendment will majorly benefit for the Companies

the members entitled to vote thereat;

which are closely held and where the shareholders reside
at a place other than the place at which registered

Other General Meetings – By members holding

office is situated. Companies can hold the Annual

majority in number of members entitled to vote

General Meeting at a place where the majority of

and who represent not less than 95% of paid-up

members reside which will in turn be convenient for the

capital in case of a Company having share

members and will also boost the attendance at the

capital; If the Company does not have a share

meeting, thus encouraging participation of the

capital, then by the members having not less than

shareholders at the meeting.

95% voting power at the meeting.
However, it has a challenge in getting the consent of all
the shareholders in advance and definitely poses a
problem in cases of unlisted public companies which
have large number of shareholders as they may not get
the consent of all shareholders.

Ease of doing business
Meeting related matters

EXTRAORDINARY
GENERAL MEETINGS

POSTAL BALLOT

The Amendment Act has inserted a new proviso to

Companies that have to transact certain items

sub-section (1) of Section 100 which provides for

through postal ballot mandatorily do not have to do

convening of Extra-Ordinary General Meetings at

so if they convene an Extra-Ordinary General

any place in India by certain class of companies.

Meeting for the same purpose and provide
electronic voting facility in the meeting. This eases

With this amendment, wholly owned subsidiaries of a
foreign body corporate can convene their ExtraOrdinary General Meetings outside India as well. The
intent of this change may be to facilitate the ease of
doing business and enable the participation in
decision making by the Holding Company’s
representatives.

The consent of shorter notice for AGM and EGM can
be given by the shareholders either in writing or in
electronic mode. In the era of Information
Technology, electronic mode has been included and
recognized as a valid mode of official
communication which results in easier storage of
data.

the quantum of work involved in various approvals
to be sought from members.

Ease of doing business
Authorization of documents and related

AUTHORIZATION TO
EMPLOYEES

SIGNING FINANCIAL
STATEMENTS
The amendment to section 134(1) of the Act states that
the financial statements, including the consolidated

The revised provisions of Section 21 now provide
for authorization to employees for authentication
of documents, proceedings and contracts in
addition to an officer of the Company. This will
enable ease of authentication of documents
wherein Companies can do away with the
hardship of approaching their Board of Directors
for mere authentication purpose.

financial statements, are to be signed by the
Chairperson of the company where he is authorized by
the Board or by two directors out of which one shall be
managing director, if any, and the Chief Executive
Officer, the Chief Financial Officer and the Company
Secretary of the company, wherever they are
appointed, or in the case of One Person Company, by
one director, for submission to the auditor for his
report thereon.
Thus this mandates the Chief Executive Officer,
irrespective of whether he is a director or not, being a
KMP and being responsible for the overall
management of the company to sign the financial
statements. Further, since the appointment of a
Managing Director is not mandatory for all companies,
the Amendment Act has inserted the words “if any”,
after the words “Managing Director”. This is a
procedural change whereby the Chief Executive
Officer is now mandated to sign the Financial
Statements as the nature of work and responsibilities
of the CEO are considered immensely important to the
growth and performance of the Company.

Ease of doing business
Board matters

BOARD'S REPORT
With the substitution of the section 134(3)(a), companies will not be required to disclose the extract of the Annual
Return as a part of their Board’s Report, instead the web address/link of the Annual Return of the Company and
hosted on its website, if any, should be provided in the Board’s Report. This gives rise to an ambiguity of placing of
extract of Annual Return by Companies that do not have a website.

Further the amendment with the insertion of provisos to section 134(3)(q) in the Act tries to fine-tune the current
requirements of the Board report, without reducing the information content of the Report. It provides for exclusion
of any disclosures that are to be made under 134(3) to be omitted from being included in the Board’s Report if the
same have been included in the Financial Statements. This amendment reduces the duplication and the
multiplicity of same information provided in various places.

In cases where the company’s CSR Policy and the remuneration Policy are made available on the company’s
website, if any, it shall be sufficient for the Company to include in its Board's report the salient features of the
policies and any change therein in brief and to include the web address in which the complete policies shall be
accessible from. These changes mainly aim at ease of doing business, avoiding duplicity of information and
making the Board’s Report efficient and informative.

The Amendment Act, with the insertion of section 134(3A) in the Act, intends to make compliances simpler and
easier for One Person Companies and small companies by providing for an abridged Board’s Report. The Central
Government is now empowered to notify an abridged Board’s Report format for One Person Companies and Small
Companies. These changes mainly aim at ease of doing business, avoiding duplicity of information and making the
reports simple yet informative. Since many provisions do not apply to the One Person Companies and Small
Companies, it will be effective to provide an abridged Board’s Report whereby only the significant information
relating to such Companies shall be included.

Ease of doing business
Convenience related to E-filing

FILING OF RESOLUTIONS WITH THE REGISTRAR
The Section 117 of the Principal Act, has undergone a significant change whereby the provision with regard to filing
of the resolutions with the Registrar within the time limit specified under Section 403 has been done away with.
Thus, Companies can now file the resolutions with the Registrar on payment of the prescribed additional fees
without having to approach the Central Government for Condonation of delay in filing the Form.

Specific inclusion of filing of resolution passed under Section 180(1)(a) and 180(1)(c) has been removed as the filing
of special resolution with the Registrar is mandatory in any case. This is just a procedural clarification and does not
impact the procedure in itself.

The insertion of new provision under Section 117 of the Principal Act, for granting exemptions for banking
companies brings in more clarity. Since lending of money, giving guarantee and providing of security is their
ordinary business for the banking companies and this amendment provides the much needed clarity as it was
already debated far and large.

ANNUAL RETURN
According to the amendments provided in Section 92, the Companies do not have to provide their indebtedness
as part of their Annual Return; This amendment might be due to the fact that the information already stated in
Financial Statements is getting repeated in the Annual Return.
The provisions relating to filing of Annual Return within the period prescribed in Section 403 have been amended
and now, a Company can file its Annual Return with ROC at any time on payment of the prescribed additional
fee. In case delay in filing documents, fact or information required to be submitted under section 92 (Annual
Return) or 137 (copy of financial statement), after expiry of prescribed period a flat additional fee of Rs.100 per
day shall be paid instead of slab wise additional fee. This will impact small and mid-sized Companies as the
penalty will be humungous in genuine circumstances if the Company is unable to file within the prescribed time.
The provisions of filing of Financial Statements and Annual Return are now on par with the provisions of filing of
Statement of Account & Solvency and Annual Return by Limited Liability Partnerships (LLPs).

BOARD OF DIRECTORS

The Amendment to Section 173 of the Principal Act stipulates that if
a physical quorum is present in a meeting, the Directors may
participate in the meeting through video conferencing or audio
visual means in such meetings where the matters are prohibited to
be dealt through video conferencing or audio visual means are
being transacted. This change will enable the participation of
Directors who are away from the place of Board Meeting in key
matters. However, since the word participation hasn’t been defined,
whether the participation would include the right to vote or if it
would be limited to taking part in discussions is a question.

Scenario 1 – Participation does not include voting:

MEETINGS

If the physical quorum is 2 Directors and the Directors participating
through Video Conferencing is 4 Directors and the item being
transacted is prohibited for Video Conferencing, if participation
does not include voting but only taking part in the discussions, then
even if all the 4 directors who participate through Video
Conferencing do not agree to the terms of the resolution and if the
2 Directors physically present do vote for the resolution, the item
would be considered as ‘passed with requisite majority’.

Scenario 2 – Participation includes voting:
If the physical quorum is 2 Directors and the Directors participating
through Video Conferencing is 4 Directors and the item being
transacted is prohibited for Video Conferencing, if participation
includes voting and if all of them can vote, then the very purpose of
having items prohibited for video conferencing is defeated. Whether
having a physical quorum would imply any difference in this issue has
to be analyzed critically.

BOARD OF DIRECTORS

AUDIT COMMITTEE

Section 177 of the Principal Act has been amended to make it
applicable to only Listed Public Companies. Since there are Private
Companies who are debt listed, to bring more clarity to the
applicability of institution of Audit Committee, the language of the
Section has been amended as stated.

Further, if the Audit Committee does not approve the transactions
other than under Section 188, then it shall make recommendations to
the Board.

If transactions with value above Rs. 1 crore are being entered into by
Directors or any officers of the Company without the approval of
the Audit Committee and if it is not ratified by the Committee within
3 months, such transaction shall be voidable at the option of the
Audit Committee.

RESTRICTIONS ON
POWERS OF BOARD

The Board of Directors, with the consent of the shareholders vide a
Special Resolution, shall exercise the powers as mentioned in
Section 180 of the Principal Act.

One such power is amended vide the Amendment Act whereby ‘to
borrow money, where the money to be borrowed together with the
money already borrowed will exceed aggregate of paid up share
capital and free reserves and securities premium account apart
from temporary loans availed from the banks.

With the amendment, the ‘securities premium account’ has been
included while calculating the amount.

Board of Directors
Loan to Directors

Section 185 of the Principal Act affected companies

The new section 185 states that the above conditions

and bankers alike wherein it prohibited giving of loans,

and restrictions will not apply in the following cases:

enabling loans by guarantees or securities in case of
entities where the directors are interested.

(a) the giving of any loan to a managing or whole-time

With the amendment to Section 185 of the Principal

director—

Act, Companies are now permitted to give of loans,

(i) as a part of the conditions of service extended by

guarantees or securities to entities where the directors

the company to all its employees; or

are interested subject to the fulfillment of conditions

(ii) pursuant to any scheme approved by the members

as prescribed under Section 185(2) of the proposed

by a special resolution; or

amendment.
(b) a company which in the ordinary course of its
To address these issues comprehensively, the

business provides loans or gives guarantees or

Amendment Act replaces the current Section with a

securities for the due repayment of any loan

completely new Section 185. Given below is an
overview of the key requirements in the new section:

(c) any loan made by a holding company to its wholly
owned subsidiary company or any guarantee given or

a) A company shall not provide loan, guarantee or

security provided by a holding company in respect of

security in connection with a loan to any director,

any loan made to its wholly owned subsidiary

director of the holding company or any partner or

company; or

relative of any such director or any firm in which any
such director or relative is a partner.

(d) any guarantee given or security provided by a
holding company in respect of loan made by any bank

b) Loan to other persons or parties in whom the

or financial institution to its subsidiary company.

director is interested can be given if both the
following conditions are satisfied:

Thus this amendment to a certain extent has tried to
mitigate the difficulties faced by companies in

i. A special resolution is passed by the company in the

genuine transactions of providing loans guarantees or

general meeting. The explanatory statement to the

securities to entities where the directors are

notice for the relevant general meeting should

interested. It is likely to address many practical issues

disclose the full particulars of the loans or guarantee

which had arisen on the application of the Principal

given or security provided and the purpose for which

Act.

the loan or guarantee or security is proposed to be
utilised by the recipient and any other relevant facts.

ii. The funds are utilised by the borrowing company for
its principal business activities.

Board of Directors

Calculation of ‘Period of Residence'

Alternate Directorship

With the amendment to section 149(3), the residential

There have been umpteen cases wherein the same

requirement for directors is changed wherein every

individual is acting as a Director and as an Alternate

company shall have at least one director who stays in

Director for some other director in the same company.

India for a total period of not less than 182 days during

This had often led to an ambiguity in the calculation of

the financial year. Earlier this was determined on the

quorum and the non-inclusion of an explicit provision

calendar year basis. Further in case of new

in the Principal Act had resulted in reduction in the

companies, the requirement of period of 182 days shall

variety of opinions that the Boards considered before

apply proportionately at the end of the financial year

arriving at any decision. Thus to address this issue, the

in which it is incorporated.

amendment in the section 161(2) has inserted a

Appointment of Managing Director

prohibition in the Act for appointing a Director of a
company as an Alternate Director in the same
company.

The appointment of a person who is above 70 years as
Managing Director is allowed upon passing of the
Special Resolution. With the current amendment, even
if the special resolution is not passed but if the votes
passed in favor of the resolution exceeds the votes
against the resolution, then the Company can make an
application to the Central Government and if the
Central Government is satisfied that the appointed is
justified and is beneficial to the Company, such
appointment can be made.

Now the Central Government approval is required only
if the appointment of the Managing Director is at
variance of Part 1 of Schedule V. In other cases,
approval by the Board and the shareholders is
sufficient for appointment and fixing of remuneration.

Financial Parameters

CORPORATE SOCIAL RESPONSIBILITY
The Principal Act, amongst other matters requires that every company with a net worth of 500 crore or more,
turnover of 1,000 crore or more or a net profit of 5 crore or more during any financial year to constitute a
Corporate Social Responsibility Committee. The said committee will consist of three or more directors, out of which
at least one director should be an Independent Director.

The Amendment Act, 2017 has brought about the following key changes in the provisions of Section 135:

a) The meaning of the words ‘during any financial year’ used in section 135(1) is ambiguous.
To address this issue, the Amendment Act replaces the words “during any financial year” with the words “during the
immediately preceding financial year.” Hence, the applicability of CSR requirement will be decided based on
networth/turnover/net profit for the immediately preceding financial year.

b) The Principal Act contains different criteria for applicability of CSR and appointment of Independent Directors.
Considering this, the CSR rules have stated that a unlisted public company or a private company, which is not
required to appoint an Independent Director, can have its CSR committee without an Independent Director. The
Amendment Act addresses this concern by including clarification in the CSR rules in the Act itself. The Amendment
Act states that where a company is not required to appoint an Independent Director under section 149(4), can
constitute the CSR committee with two or more directors.

c) An explanation to section 135(5) of the Principal Act states that for the purpose of this section, the average net
profit will be calculated in accordance with section 198. Section 198 deals with calculation of profit for managerial
remuneration and requires specific addition/deduction to be made in the profit for the year. In addition to this, the
CSR rules states that whilst calculating net profit, any profit arising from overseas branches of the company and
dividend received from other companies in India covered under section 135 should be reduced. Since section 198
does not contain these deductions, there was an apparent conflict between the two requirements.

To address this issue, the Amendment Act states that the Central Government may prescribe sums which will not be
included for calculating net profit of a company under section 135.

Financial Parameters

MANAGERIAL REMUNERATION
Companies can now obtain the approval of the shareholders vide a Special Resolution if they intend to allow for
remuneration beyond the limits prescribed in Section 197(1). The requirement of obtaining the approval of the
Central Government for the above has been done away with.

In line with the global practices, the Amendment Act removes the requirement for the Central Government
approval for paying remuneration exceeding 11% of the net profits of the company.

Rather, it requires the following:

i. Where the company has defaulted in payment of dues to any bank or public financial institution or nonconvertible debenture holders or any other secured creditor, prior approval of the bank or public financial
institution concerned or the non-convertible debenture holders or other secured creditor, as the case may be, will
be obtained by the company before obtaining the approval in the general meeting.

ii. For exceeding the limits of remuneration payable to each Managerial Personnel/Director and total
remuneration payable, which are prescribed in the second proviso to section 197(1), a company will need to pass a
special resolution instead of an ordinary resolution at the shareholders’ meeting.

With the insertion of section 197(16) in the Act, an additional onerous responsibility is levied on the Statutory
Auditor to disclose in their report about the compliance status of the company with respect to the provisions of
Section 197 thereby providing for an external check as a safety net.

In short, overall though the amendment has done away with the requirement for Government approval, necessary
safeguards have been prescribed in the provisions by way of additional disclosures, approvals and audit
requirements. To avoid potential misuse and address potential concerns related to payment of excessive
remuneration, the Amendment Act has incorporated adequate safeguards in the form of special resolution at the
shareholder’s meeting and prior approval of lenders whose dues have not been paid on time.

Financial Parameters

CONSOLIDATION OF ACCOUNTS
This amendment has included associate companies for preparation of consolidated financial statement for
companies who have one or more subsidiaries or associate companies.

In light of the above, it is pertinent at this juncture to note the change in the definition of – ‘Associate Company’.

The Amendment Act substitutes the explanation of the term ‘significant influence’ under the definition of an
associate company in Section 2(6) to mean control of at least 20% of the voting power or control or participation
in business decision under an agreement. Currently the Act provides for control of at least 20% total share
capital.

The Impact would be –

• Total voting power as defined in Section 2(89) becomes significant
• Control through total voting power only & not just by holding capital
• Agreement is essential element to establish control through participation
• Term Joint Venture clarified – covers all partner of Joint Venture
• Definition crucial in view of consolidation of accounts, RPT, disclosures provisions etc

However, since the determination of total voting power might differ at any given point of time, as in case of nonpayment of dividend to preference shareholders they get a right to vote on all resolutions on par with the equity
shareholders. There needs to be more clarity as the calculation of voting power will decide whether or not a
company can be considered as an associate of another and if consolidation of accounts is essential.

While preparing the Consolidated Financial Statements, an important concern was whether to include Associate
Companies or not. After the amendment, the concern gets addressed as the term “Associate Companies” is
inserted in addition to the term Subsidiaries. The Consolidated Financial Statements of the company, its
Subsidiaries and Associates should be in accordance with the applicable accounting standards.

Financial Parameters

i. This amendment provides the timeline for the charge holder to register
the charge in the event borrower fails to register. With a notion to
amend section 78 of the Act in order to provide clarity that the person in

CHARGE
CREATION AND
SATISFACTION

whose favour the charge has been created can file the charge in the
expiry of 30 days from creation of charge where a company fails to file
so. The ambiguity with regard to whether the chargeholder has to wait
for 30 days since creation of charge or 300 days after creation of
charge to proceed with the registration of charge if the Company fails
to register, has been removed.

ii. The timeline for filing of satisfaction is increased to 300 days on
payment of additional fee. This is drafted and bought into effect with an
intention that the timelines for filing of satisfaction of charge shall be
correlated with the same lines as charge registration. This will enable
the Companies to proceed with filing of satisfaction without having to
have the delay condoned by the Regional Director.

Amongst other matters, section 247 of the Principal Act requires that
a registered valuer shall not undertake valuation of any assets in
which he or she has a direct or indirect interest or becomes so
interested at any time during or after the valuation of asset. The
Principal Act does not prescribe any time period in this regard.

This suggests that to undertake a valuation exercise, the registered
valuer will be required to ensure independence for an indefinite
period of time both before as well as after the valuation. This will be
highly impractical and independence should be required only for
reasonable period of time before and after the valuation.

The Amendment Act addresses this issue by providing that a
registered valuer cannot be appointed for valuation of an asset in
which he or she has a direct or indirect interest or becomes so
interested during a period of three years prior to appointment as the
valuer. Further, the valuer will be prohibited from obtaining any
interest direct or indirect three years after valuation of assets by him
or her. Hence, the valuer is required to ensure independence for three
years before and three years after the valuation of assets.

REGISTERED
VALUER

Financial Parameters

RELATED PARTY TRANSACTIONS
The definition of the term ‘Related Party’ has been made more descriptive by addition of ‘an investing company or
the venturer of the Company’ in the list of related parties. The explanation for the terms ‘Investment Company’ and
‘venturer of a Company’ have been included. Also, in the sub-clause (viii) of Section 2(76), the word ‘Company’ has
been substituted with the words ‘body corporate’ thereby widening the form of entities that will be considered as
‘Related Parties’ if they are holding, subsidiary or associate of a Company or if they are a subsidiary of a holding
company to which the body corporate is also a subsidiary. This is a clarificatory change.

By insertion of a new proviso in Section 188, it is now possible for members to vote on such resolution to approve the
contract or arrangement which may be entered into by the Company, in a Company where 90% or more members in
number are relatives of promoters or are related parties. This provision will help closely held Companies to transact
their businesses at meetings.

Auditors and Reporting

APPOINTMENT OF AUDTIORS
The first proviso to Section 139(1) requires the matter relating to appointment of auditor be placed for ratification
by the members in each AGM. The effect of ratification was also not significant as the decision of appointment
for five years as specified in Section 139 cannot be overturned or amended due to non-ratification.
Since there was no clarity in case the shareholders choose not to ratify the auditor’s appointment as per Section
139 (1) as to whether it would be treated as a casual vacancy.
Thus the amendment omitted this proviso in order to remove the inconsistency prevailing in the provision and
seeking clarity for the concerns of shareholders and auditors. However, this also adds to the difficulty in case the
shareholders of the Company are not satisfied with the Auditors; the provisions with regard to removal of auditors
have to be followed in that case

REQUIREMENT FOR AUDITOR’S REPORTING ON THE
MANAGERIAL REMUNERATION
As stated under the previous headings, The 2017 Amendment Act introduces a requirement for auditor’s reporting
on the managerial remuneration. It requires that the auditor of the company, in its report under section 143, will
make a statement as to whether the remuneration paid by the company to its directors is in accordance with the
provisions of this section, i.e., section 197, and whether remuneration paid to any director is in excess of the limit
laid down under this section and give such other details as may be prescribed.

Auditors and Reporting

REPORTING ON INTERNAL FINANCIAL CONTROL
Section 143(3) of the Principal Act states that the auditor’s report, amongst other matters, shall state “whether the
company has adequate internal financial controls system in place and the operating effectiveness of such controls.”
This requirement is applicable to all companies, including non-listed public and private companies.

Neither the Principal Act nor the audit rules define the term ‘internal financial controls’ for this purpose. In the
Principal Act, the meaning of the term ‘internal financial controls’ is given only in an explanation to section 134(5)(e)
dealing with directors’ reporting responsibilities in case of listed companies. The said explanation lays down very
wide responsibilities regarding internal financial control, which includes both financial reporting controls and
business controls.

To address this aspect, the Amendment Act has amended section 143(3) of the Principal Act. In accordance with the
amended section, the auditor’s report, amongst other matters, will state “whether the company has adequate
internal financial controls with reference to financial statements in place and the operating effectiveness of such
controls.

” In short, Auditors’ responsibility for reporting on internal financial controls will be limited to financial statements.
They will not be required to report on the business controls.

SUBSIDIARY
The definition of a Subsidiary has been changed wherein a subsidiary in relation to other Company is a Company in
which the Company controls the composition of Directors or exercises or controls more than one-half of the total
voting power at its own or together with one or more of its Subsidiary Companies. Provided, that certain
Companies shall not have layers of subsidiaries beyond prescribed. This leads to an ambiguity as the determination
of total voting power is speculative based on the circumstances.

Auditors and Reporting

TURNOVER
Turnover now is the gross amount of revenue recognized in the profit and loss account from the sale, supply and
distribution of goods or on account of services rendered or both during a financial year. Thus there is a complete
shift in the definition by changing the focus from realization mode to revenue recognition. The impact due to this has
to be thoroughly studied as many applicable provisions are based on the turnover as criteria.

PLACE OF KEEPING | INSPECTION OF REGISTERS & RETURNS
Registers may now be kept at any place in India where more than 1/10th of the total number of members reside if
approved by a special resolution. The requirement of providing a copy of the proposed special resolution in
advance to the Registrar is no longer applicable.

Further, the particulars of the register or index or return shall not be available for inspection or for taking extracts
or copies by beneficial owner or any other person.

APPLICATION OF ACT TO FOREIGN COMPANIES
Sections 380 to 386 and Sections 392 and 393 shall now apply to all foreign companies. This amendment brings
more clarity to the already implied applicability.

COMPOUNDING OF CERTAIN OFFENCES
The National Company Law Tribunals can now compound offences that are not being an offence punishable with
imprisonment only or punishable with imprisonment and also with fine. Earlier they had the jurisdiction in Section
441 to compound offences that are punishable with fine only.

Disclaimer
This document contains information in summary form and is therefore intended for general guidance only.
It is not intended to be a substitute for detailed research or the exercise of professional judgment. Neither
SAS Partners Corporate Advisors Private Limited nor any other member of the organization can accept
any responsibility for loss occasioned to any person acting or refraining from action as a result of any
material in this publication. .

SAS PARTNERS
SAS Partners Corporate Advisors is a multi disciplinary organization providing business and
financial advisory services to Indian and multinationals in India. Comprehending the changing
laws require the ground expertise to support corporates to make the right decisions. We at SAS
Partners are committed to get things right for you and our corporate legal professionals can
provide the right directions for managing these complexities.

Find Us at:
Chennai (Corporate Office)
RMS Apartment, III Floor,
#12, Gopalakrishna Street, Pondy Bazaar,
T. Nagar, Chennai – 600 017, India.
Phone: +91 44 4352 3066
Email : info@saspartners.com
09
FEBRUARY 2018 | ISSUE 08

Bangalore
G-1, Tasker Park,
No.10, Park Road, Tasker Town ,
Near Indian Express,Bangalore-560001,
Phone: +91 80 4171 3335
Email : info@saspartners.com

